i Uni ity of Tehi o
Print ISSN: 2008-8744 JurlsprUdence and the MAL K MA ﬂlll
online ISSN: 2228-7612 i

Fundaments of the  Facultyof Theology .= g
Islamic Law and Islamic Studies A

Jurisprudential and Legal Feasibility of Mortgage on a Debt with an
Existing Cause (Non-Settled Debt)

Ahmad Saberi Majd!"/| Mahdi Miri**

1. PhD, Department of Jurisprudence and Fundamentals of Islamic Law, Shahid Motahhari Faculty of
Theology and Islamic Studies, Ferdowsi University of Tehran, Qom, Iran. Email:
ahmad.saberimajd(@ut.ac.ir

2. Corresponding Author, PhD, Department of Law, Razavi University of Islamic Sciences, Mashhad,
Iran. Email: mirimahdi276(@gmail.com

Abstract

Mortgage (Rahn) is a specific contract that requires the existence of a debt as a necessary condition
for its realization. The main question is whether a mortgage is valid if the debt, which is the reason
for the mortgage, exists but has not yet been established as an obligation. Jurists and legal scholars
hold differing views on this matter. Some consider the mortgage invalid, while others consider it
valid. The results, using a descriptive-analytical method, indicated that the reason for the invalidity
theory is a mistake in application. It is possible to rule on the validity of the mortgage as soon as
the debt exists, and to prevent potential harm, by citing reasons such as the Sharia's endorsement
of guarantee, the existence of a prior commitment, the subsequent necessity of the contract, the
establishment of ownership and delivery, and the rule of necessity. It is suggested that the Iranian
legislator explicitly declare the validity of a mortgage on a future debt that has an existing cause.
This will eliminate existing ambiguities and create transparency. Furthermore, the legislator can
prevent potential abuses by enacting supplementary regulations to specify the limits and
conditions of a mortgage on a future debt.
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