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Abstract

According to the prevailing opinion of jurists, if a person commits a crime punishable by
qisas, while mentally sound, but becomes insane before the execution of qisas, the
punishment is not abated under any circumstances and will still be carried out even in the
state of insanity. Based on the legislator's statement in Note 1 of Article 150 of the Islamic
Penal Code, prosecution and adjudication of crimes punishable by qisas are not nullified
due to the onset of insanity. However, the legislator remains silent regarding the execution
of qisas in the case of insanity. Using a descriptive and analytical approach, and after a
detailed examination of the arguments of both proponents and opponents of this rule, along
with addressing potential objections, the author—while accepting the authenticity of the
narration of Burayd ibn Mu‘awiyah and its implication for the prevailing view—argues
that, considering the principle of precaution in matters of life (ihtiyat fi'l-dima’) , the
principle of dar‘ (averting punishment in cases of doubt) , and the requirements of fair and
just legal proceedings as recognized by rational individuals, it is not possible to fully adhere
to the content of Burayd ibn Mu‘awiyah's narration or to unconditionally accept the
prevailing opinion. Instead, partial acceptance should be followed in certain cases, based
on the principle of hukiimat (overriding rule).
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