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Abstract

In a broad classification, contracts are divided into two major categories: «commutative
contracts» (‘uqiid mughabana) , which are agreements founded on the contracting parties'
mutual intent to ensure equivalence between the exchanged values, and «unbalanced
contract» (‘uqid musamuha) , which denote agreements where the parties' intent is not
premised on establishing equilibrium between the reciprocal considerations. In unbalanced
contracts, given that «tolerance» (tasamuh) is exercised knowingly, they bring about
distinct jurisprudential and legal effects. The primary effects can be observed in the
suspension (or relaxation) of certain transactional rules: Among these, in unbalanced
contracts, «detailed knowledge» of the exchanged values is not a prerequisite for the
contract’s validity, as tolerance inherently permits settlement (sulh) involving uncertain
matter. This stands in contrast to commutative contracts, in which such detailed knowledge
of the exchanged values is not only mandatory but also a fundamental condition for the
contract’s validity. Another effect of tolerance in contracts is its impact on the option of
lesion (khiyar al-ghabn). Specifically, when the contracting parties knowingly exercise
tolerance, aggrieved party (maghbtin) no longer retains the right to rescind the contract. In
this study, employing an analytical-descriptive methodology and relying on library-based
resources, we aim to comprehensively examine the aforementioned effect—an effect that
has garnered significant attention from the majority of jurisprudential and legal scholars
and has, moreover, been formally recognized by legislators. A thorough examination of
scholarly opinions reveals that, while the majority of jurists consider tolerance in contracts
as leading to the fall of option of lesion, a minority do not view such tolerance as inherently
incompatible with the fall of this right. Some others have also distinguished between
settlement contracts and other contracts, as well as the various types of settlement contracts;
while others have made a difference between individual tolerance and objective tolerance.
It appears that the latter view is reasonable and justified. Consequently, in objective
tolerance, the option of lesion is absolutely applicable, whether the defect is significant or
excessive. However, in individual tolerance, the aggrieved party only retains the option to
rescind if an excessive lesion becomes evident.

Keywords: Objective tolerance, Individual tolerance, option of lesion, contract of
compromise, risk-taking.
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