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Abstract

Most legal scholars believe that joint guarantee means the addition of the guarantor's
obligation to that of the debtor and has a nature similar to the transfer of obligation.
However, the Civil Code, in Article 723, defines joint liability as the guarantor's
commitment to pay the debt, rather than the addition of their obligation to that of the debtor.
Moreover, accepting joint liability as an addition of obligations contradicts the Civil Code,
which is based on the prevailing opinions of the Ja‘fari jurisprudence. According to Article
698 of the law, the effect of a guarantee is to release the debtor from obligation and to
encumber the guarantor's obligation.

Additionally, establishing a debt on the obligations of two individuals contradicts the
principle that fictional matters must follow the logical relationships governing real matters
and requires specific evidence; however, there is no such evidence in this regard.

This article, considering the jurisprudential foundations regarding guarantee and the Civil
Code's approach to joint liability, demonstrates that every debt includes two aspects: one is
the encumbrance of the debtor's obligation by the debt, and the other is the debtor's
commitment to pay the debt. In joint guarantee, the guarantor, without taking on the debt,
is merely committed to paying it. This theory conforms to the concept of "customary
guarantee" proposed by some recent Ja“fari jurisprudents. Such a contract is valid based on
general principles such as "fulfill your contracts" and fully complies with Articles 699 and
723 of the Civil Code, which recognize it as an obligation to pay.
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